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SHRM Memphis Matters

It’s an honor and privilege to serve as your
2005 Chapter President. I want to thank
you for the opportunity to lead this great
organization. Our Board of Directors has
been working diligently since December to
make this an exciting year for our chapter.
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Involvement. Our membership
campaign this year will focus our
efforts to communicate the value of
local membership and host new
member orientations. The first new
member orientation will be
Thursday,
March 31, from 5:00 to 7:00 pm at Owen
Brennan’s on Poplar Avenue. Hope to see
you there.

Message From The President

As you know, involvement is the key to
maximizing the value of your membership
with SHRMMemphis…whether simply
attending our monthly meetings, participat
ing in our orientation programs, recruiting
new members, volunteering on community
relations, or serving on a Board committee.
This year offers you many opportunities.

On behalf of your 2005 Board of Directors,
we invite you to give us your ideas and
suggestions that would add value to our
membership as well as mission. We look
forward to serving you while advancing our
profession.
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As for membership in general, our goals
will be: Recruitment, Retention, and

Use A Safety Net When Reeling In Your
Competitor’s Employees
Jonathan A. Segal
Virtually every manager knows that a good hiring plan should not only attract talent but
also weed out applicants who, if hired, could cause harm to the company. But many
managers fail to recognize their obligation not to interfere with the legal interests of a job
applicant’s current and former employers. This obligation may arise from applicants’
commonlaw duty of loyalty to former or current employers or from specific agreements
between applicants and their current or former employers. This means managers walk a
fine line between the duty of loyalty and the steps employers should take to ensure they
“poach” a competitor’s talent without breaching either the duty of loyalty or express
agreements.
Even in the absence of a written agreement, employees generally owe their employer a
duty of loyalty during their employment. In most states, the duty applies to all employees.
(Continued on page 2)

The nature of the duty may vary, however, depending on
an employee’s position. For example, the duty may be
greater if the employee has access to confidential
information or relationships with customers and clients.
Under New Jersey law, for example, a higher duty is
assigned to employees who have a position of trust and
confidence.
While material differences exist among the states as to
which employees are covered by the duty and how far
the duty extends, some general principles apply in most
jurisdictions, including:
·

Planning to compete. Employees can make
plans to compete, but they cannot actually begin to
compete, while they are still employed. For exam
ple, a Georgia court said the duty not to compete
while employed prohibits employees from soliciting
the employer’s customers and potential customers
while employed. Similarly, under Minnesota law,
an employee violated his duty of loyalty by inform
ing customers that he would be leaving his current
employer and that he would solicit their business
on his own behalf after his employment ended.

·

Planning to compete together. Employees
generally have a right to discuss among them
selves the option of leaving their employer and
then competing together; however, this right has
limitations. For example, a Maryland court ruled
that an employee may not “systematically induce
other employees to leave their jobs if his purpose
is to destroy an integral part of his employer’s
business.”

·

·

Disclosing information. Employees can neither
use nor disclose confidential or proprietary
information they have acquired in the course of
their employment. This duty applies both during
and after employment. If the employer’s customer
list is confidential, for example, the employee
cannot disclose it to a potential employer. While
employed, employees also may not gather
confidential information with the goal of disclosing
that information after their employment has
terminated.
Diverting business opportunities. Employees
cannot divert business opportunities that otherwise
would benefit their existing employer. To the
contrary, they must continue to pursue zealously
business opportunities that would benefit their
current employer, even after they have given
notice. For example, a New York court ruled that
employees cannot delay pursuing business oppor
tunities knowing that delays would allow them to
pursue those same opportunities later, on behalf of
another employer.
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Employers have more than just an ethical obligation to
respect a prospective employee’s duty of loyalty to a
current employer. Employers that encourage or other
wise participate in an employee’s breach of duties owed
to a current employer can be held liable under a
number of different theories, such as inducing a breach
of fiduciary duty, intentional interference with contrac
tual relations with customers or employees, civil
conspiracy, unfair competition and misappropriation
under trade secrets protection laws or under common
law.
No matter which legal theory is involved, the bottom line
is the same: If the prospective employer participates in
the breach, it may share in the liability. Accordingly,
recruiting employers should avoid, directly or indirectly,
encouraging applicants to violate their duty of loyalty in
any context. Be mindful, however, that while refraining
from anything improper may be a defense in litigation, it
won’t necessarily avoid litigation. The best way to do
that is to:
· State affirmatively that you expect applicants to
honor their duty of loyalty to their current
employers.
·

Provide applicants specific
behaviors they should avoid.

examples

of

To the extent that you set such boundaries, prospective
employees are less likely to breach duties to former
employers and, in turn, adversely affect your organiza
tion. If litigation does arise, the fact that you gave
applicants such directions can demonstrate your good
faith, which can help limit damages. And the fact that
you have documented proof that you gave such instruc
tions increases its evidentiary value in litigation. Beyond
any legal considerations, reminding applicants to abide
by any rules regarding duties to current or former
(Continued on page 3)

We are currently selling advertising space for
the next newsletter. Only HRrelated
products and services will be accepted.
The cost is as follows:
Business Card Size
Quarter Page
Half Page
Full Page

$25
$50
$100
$200

If you would like to place an ad, please
contact the Editor.
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Kudos and
Recognitions
PHR/ SHPR Certification
Congratulations to the following for earning Profes
sional Human Resources (PHR) or Senior Profes
sional Human Resources (SPHR) certification from
HRCI.
PHR Certification

Audra Freeman
Desiree S. Lyles
Donna Berry
Eva Haddix Anderson
Gail Ritchey
Janet Cislo
Jessica Frazier
Karen Naude

LeAnn Gray
Leigh A. Powell
Linda Key
Mary Jo. Arnold
Quinton Robinson
Sally Hayes
Stephanie Oliver

SPHR Certification
Hilman Dwayne Thompson

(Continued from page 2)

employers can generate responses that reveal a great
deal about an applicant's character.
If someone balks at the restrictions, consider the very
real possibility that the individual will do the same to you,
given the opportunity. Note: It may be overcautious to
advise lowerlevel prospective employees—who are
unlikely to have access to confidential information or
customer/client relationships—to honor their duty of
loyalty. You may want to limit such warnings to
candidates whose jobs are more likely to involve the
risks.
The duty of loyalty is not the hiring employer’s only
concern. Many employees are subject to posttermination
restrictions embodied in signed agreements with prior
employers, which may affect whether and under what
conditions a prospective employer can hire a particular
individual. On the theory that they are better off not
knowing, some employers fail to ask whether an appli
cant is subject to any posttermination restrictions. That’s
not necessarily a good strategy. While not asking about
an applicant’s physical or emotional disability generally
is a wise move, the same approach is not equally valu
able when it comes to a possible disabling agreement.
While employers probably have no affirmative duty to ask
about restrictive agreements, they do have a duty to take
corrective action if they learn that an employee is subject
to a binding restrictive agreement. Employers that
become aware of, but ignore, posttermination restric
tions can be held liable under a variety of legal theories,
as mentioned previously. Accordingly, it makes sense to
address the issue of employment restrictions before
spending time and money to establish an employment
relationship. The question is, what are the appropriate
questions to ask?
Generally speaking, there are five types of post
termination restrictions that might be contained in ex
press agreements:

SHRM Memphis Receives Superior Merit Award
Congratulations to 2004 SHRMMemphis President
Danny Garrick, SPHR, for leading the Memphis
Chapter to receive the Superior Merit Award. The
award recognizes professional chapters of SHRM for
their exceptional ability in operations, the
professional development of chapter members,
promotion of the profession and support of SHRM in
partnership. Winners of the award receive award
podium banners and recognition in SHRM publica
tions and at conferences.

1. Restrictive covenants, which prohibit the
employee from competing with the employer for a
specified period in a specified geographic area.
2. Nonsolicitation of customers, which prohibits
the employee, for a specified period, from soliciting
business from the prior employer's customers or
potential customers as such terms are defined in
the agreement.
3. Nonsolicitation of employees, which prohibits an
employee, for a specified period, from soliciting
certain individuals to leave their current employer
and work with the employee.
(Continued on page 4)
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(Continued from page 3)

4. Confidentiality, which prohibits an employee,
after termination, from using or disclosing certain
confidential information created or acquired in the
course of employment.
5. Inventions, which provide that certain writings,
products or other inventions created in the course
of employment are the property of the prior
employer. These types of agreements also can
prohibit the employee's use of such inventions, for
personal benefit or for the benefit of any other
employer.
Some employers ask applicants only whether they have
signed a “restrictive covenant.” The applicant truthfully
answers, “No,” but then the employer discovers—only
when served with a complaint in a lawsuit—that the
employee is subject to a “nonsolicitation agreement.”
The problem is not the applicant’s veracity but the
employer’s question. Instead, ask whether applicants
have signed any agreements that include any
provisions that could either prohibit employment with
you or restrict the terms and conditions of employment
with you. Applicants also should be required to certify
on the application that no agreement signed with
another employer precludes their employment with your
company.

·

You must receive copies of all agreements
containing any posttermination restrictions of
any kind that potentially could relate to
employment with you.

·

You must conclude, in your sole discretion, that
no restrictions exist that would prevent you
from employing the applicant in a meaningful
capacity.

If you extend a conditional job offer and the prospective
employee produces the agreement(s), you will need to
determine the scope of any restrictions and the extent
to which they are enforceable. For these and other
reasons, check with counsel before reaching legal
conclusions with regard to posttermination restrictions.
Author’s note: This article should not be construed as
legal advice or as pertaining to specific factual
situations.
Jonathan A. Segal, Esq., a contributing editor of HR
Magazine, is a partner in the Employment Services
Group of Wolf Block LLP, a Philadelphiabased law
firm. His practice concentrates on counseling clients,
developing policies and strategic plans and training

With respect to employees who perform jobs that are
more likely to be subject to posttermination
agreements, such as sales employees, you may wish to
add specific questions as to each type of agreement
noted above. Asking pointed questions not only
increases the likelihood of securing accurate answers
but also supports a defense that you should not be held
jointly liable if you were duped.
If you find that applicants are subject to restricted
covenants of any kind, be sure to ask for a copy. On a
practical level, this may present something of a
dilemma for both you and the applicant. Applicants who
signed an agreement when they were hired by a former
employer, but who did not retain a copy, may be afraid
to ask the employer for a copy because doing so might
show they are seeking a new job and might result in
their termination. As a result, applicants may not want
to ask for the document until they get a job offer from
you. On the other hand, prospective employers should
be reluctant to extend a job offer without establishing
that an applicant is not subject to restrictions that
prevent meaningful employment.
Consider as one possible solution extending
employment offers based on the following conditions:
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Community Out

Our next Community Affairs Event is scheduled for
Saturday, July 30th! We will be working with
volunteers from the Ronald McDonald House for
the 11th Annual Big Scoop. If you would like to
volunteer, or to request additional information,
please contact Chris Van Hekken at
chris_vanhekken@kellyservices.com.
In addition, the Community Affairs Committee will
be collecting items for MIFA at the May 17th
SHRM luncheon. Please bring any items that you
can. Below is a list of what MIFA needs:
Office supplies for Senior Companion program
Yellow liquid highlighters
Letter size colored copier paper (light colors)
Manila envelopes (6x10)
Labels for envelopes Avery 5160
Manila folders letter size
Kleenex
Yarn for our Love Cap program
Small First aid kits with the basics
Colored construction paper
Diapers (15 lb) and pull ups

The Society
for
Human
Resource
Management's 57th Annual Conference &
Exposition offers the most comprehensive and
relevant professional development programs that
improve your knowledge, skills and abilities as an
HR professional for the best price in the
market. Hear keynote presentations from Bill
Cosby, Ed.D., influential actor and bestselling
author; Malcolm Gladwell, bestselling author,
The Tipping Point; David Ulrich, Ph.D., professor
of business at University of Michigan; and Bertice
Berry, Ph.D., sociologist, tv personality and
awardwinning lecturer. Conference highlights
include: the Masters Series, now in its 11th year,
seven
certificate
programs,
over
150 concurrent sessions, world's largest exposition
dedicated to human resource management,
unparalleled networking opportunities and more!
Outstanding educational programs. Great
resources. Smart investment.
This is the best professional development package
to hit your desk this year!
Visit www.shrm.org/conferences/annual for
details or call (800) 283SHRM (U.S.) or +1 (703)
5483440 (Int’l).

Thanks for all of your support!

CHARGE IT!
You can now pay for your lunch
meeting with your MasterCard, Visa,
American Express, JCB or Diner’s Club Credit Cards on our SHRMMemphis web
site. Go to the Meeting Info Menu, and when you register to reserve your seat for the
next meeting, simply check the box that you wish to pay online for the meeting. You
will be transferred to a secure website with Secure Socket Layer (SSL) prior to enter
ing any credit card information. It is so easy and convenient!

Bulletin Board News

UPDATE YOUR CONTACT INFORMATION
It is quick and easy to update your address, phone number or email address online.
Click on the following link: https://commerce.shrm.org/TnetTPRO/timssnet/login/
tnt_login.cfm , enter your SHRM membership ID number and make the necessary changes. Name changes must
be made by a SHRM Customer Service Representative at 1800283SHRM, 7035483440 or shrm@shrm.org.
You may also go to the SHRMMemphis website and access Member Pages, Membership Directory, and it will
provide you with a direct link to the national website.
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Know The Law 
Supreme Court OK’s
Disparate Impact
Claims Under ADEA
Keith R. Thomas, JD
The U.S. Supreme Court has recently issued an opinion
holding that disparate impact claims are available to
plaintiffs suing for discrimination under the Age Discrimi
nation in Employment Act (ADEA). See Smith v. City of
Jackson, Miss. (Mar. 30, 2005). The Court's decision
resolves a split among the Federal Appeals Courts
regarding whether such claims are available under the
ADEA. Disparate impact claims allege that an
employer's practice, which appears neutral on its face,
in fact falls more harshly on one group than another
(that is, that it disproportionately impacts a protected
group). A plaintiff is not required to prove intentional
discrimination to prevail on a disparate impact claim.
Although the Court has long held that disparate impact
claims are available under Title VII, it had not
specifically addressed this issue under the ADEA until
now.
In finding that disparate impact claims are available
under the ADEA, the Court relied primarily on the
language of the ADEA, which is almost identical to that
of Title VII, and its prior decisions finding disparate
impact claims are available under Title VII. It also relied
on the Department of Labor and Equal Employment
Opportunity Commission's interpretations that the ADEA
permits disparate impact claims. The Court also noted,
however, that the scope of a disparate impact claim
under the ADEA is narrower than such a claim under
Title VII because the ADEA (unlike Title VII) permits
actions that are based on reasonable factors other than
age (RFOA) and because Congress did not amend the
language of the ADEA when it amended Title VII in
1991 to expand the coverage of a Title VII disparate
impact claim.
In Smith, despite finding that disparate impact claims
are available under the ADEA, the Court dismissed the
plaintiffs' claims based on the specific facts of their
case. The plaintiffs, police officers who worked for the
city of Jackson, claimed that salary increases received
in 1991 violated the ADEA because they were less
generous to officers over the age of 40 than to younger
officers. The Court applied the analysis used in Title VII
disparate impact claims that were decided before the
1991 revisions to that law and held that the plaintiffs'
claims in this case failed because they did not identify
any specific test, requirement, or practice within the pay
plan that had an adverse impact on older workers. The
VO L U M E 4, I SSU E 1

Court noted that the employee is responsible for
isolating and identifying the specific employment
practices that are allegedly responsible for any
observed statistical disparities. Accordingly, because
the plaintiffs failed to identify a specific practice that had
a disparate impact on workers over age 40, the Court
dismissed the claim.
Bottom Line for Employers
Obviously, this decision is not good news for employers
with facilities located in jurisdictions that had not per
mitted ADEA plaintiffs to proceed with disparate impact
claims because it expands the scope of ADEA coverage
for those jurisdictions. The scope of disparate impact
claims under the ADEA is not as broad as those filed
under Title VII, however, because ADEA disparate
impact plaintiffs must identify a specific employment
practice that disproportionately impacted them.
Keith R. Thomas is an associate in the law firm of Ford &
Harrison LLP, where he represents management in labor and
employment matters.

2005 Board Members
Chapter President
Past President
PresidentElect
Secretary
Treasurer
CoTreasurer and Chapter
Foundation Representative
CoVice Presidents
Membership
Membership
Programs
Roster
Publicity Chair
Legislative Representative
Student Chapter Chair
Professional Dev. Chair
Social Chair
Job Posting Chair
Vendor Relations Chair
Newsletter Chair
Community Relations Chair
Diversity Chair

Don Ray
Danny Garrick, SPHR
Cynthia Thompson
Carol Twyman, SPHR
Lisa Wilson
Tracy Avery, SPHR
Pat Myers
Mario Musarra, SPHR
Scott French, SPHR
Ted Archdeacon, SPHR
Sondra Dowdell, SPHR
Warren Boling, SPHR
Michael Law
Bill Burtch, SPHR
Phylis Lovell
Christy Gaia, PHR
Michael Bruno
Brandy Lindsay
Chris Van Hekken
Deneen Harris AlSadi,
PHR
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Board Member Spotlight
Carol Twyman, SPHR
This quarter’s spotlight is Carol Twyman, the 2005
Chapter Secretary for SHRMMemphis. Carol has been
a member of SHRMMemphis for about 17 years, and a
Board member since 2001. She is currently serving her
second term as Secretary, but she previously held the
Professional Development Chair position for three years.
As Secretary, Carol gives notice each month to chapter
members for monthly meetings. She also records
monthly board meeting minutes, and distributes them to
the board.
Although a native Memphian, Carol moved often both as
a child and an adult. After settling back to Memphis, she
graduated from Christian Brothers University (CBU) with
a bachelor's degree in business, with a concentration in
marketing. Carol has worked in HR since 1985, where
she started as the Director of Personnel for Fisher
Island, a resort near South Miami Beach. After three
years, Carol moved back to Memphis with husband
Terry and began working at Medshares in 1991, first as
HR Director, then as Training Director. In 2000, Carol
became the Manager of Training & Development at
Accredo Nova Factor, where she still is today.
She obtained SPHR certification in 1997, and according
to Carol, "It was the hardest test I ever took in my
life!" After becoming certified, Carol began teaching the
HRCI certification course at the University of Memphis,
where she focuses her instruction primarily to the
Employee Health & Safety segment. She also served on
the American Society of Training and Development
(ASTD) Memphis board for two years as Programs
Chair. Carol noted, "I really found my niche in training. I
enjoy teaching adults. They want to learn things they
can use right away. They have a wealth of knowledge
and experience, so teaching them is often just a matter
of reminding them of what they already know."

Welcome to Our Newest Members!
Amanda Jones, Regions Financial Corporation
Annie Crowder, Human Performance Management
Consultants
Beth Hunter, Officeteam
Bonnie Wage, Sutherland Cardiology Clinic
Brittany Frayser, Ingram Book Company
Heather Garces, Hunter Fan Company
James Price
Jason Brandt, Interstate Brands Companies
Jeannine Barganier, Comforce
Jeffrey Emrick, Technicolor
Jessica Nicole Frazier, American Home Shield
Jim Enloe, Storage USA
Judy Jones, Thomas & Betts Corp.
Kathrine (Betsy) Kamler, Adams Keegan
Katrina Kimble, Advance Services, Inc.
Kaye Ivanoff, The Shot Nurse Immunization and
Wellness Service
Kelley Goodman, Nike, Inc.
LaShundia Brooks, Remington College
LaTonya Pendleton, Youth Villages
Lena Becton, Hewitt Associates, LLC
Lori Gore
Priscilla Lewis, Hilton Hotels Corporation
Rachel Kuykendall, Union University
Randall Fewell, DuPont

Career Corner

Richard Torrens, Big Lots Stores, Inc.
Sandra Tucker, Shuttleworth Williams, PLLC

Click on the link below to see
job opportunities available in
the Memphis area.

Tonya Billings, Independent Bank

www. shrm m em phi s. org/
resources_jobs.php

Walter Kimbrough, Dynamic Leadership Group
Yvette Brooks, Methodist Healthcare Corporation
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W. Andrew Morgan, JME McAlister’s Deli
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Editorial Committee
Executive Editor
Don Ray
Editor
Brandy Lindsay

2005 Tennessee State HR Conference &
Legal/Legislative Seminar
October 1921, 2005
Renaissance Nashville Hotel
Nashville, Tennessee
Be sure to attend this years Tennessee State
Human Resources Conference hosted by the
Middle Tennessee SHRM Chapter. Featured
speakers include Gail E. Aldrich, SPHR, Chief
Membership Officer of SHRMNational, and other
highly acclaimed HR professionals. Obtain credit
towards PHR/SPHR recertification. Socialize and
network with both old and new friends! Have fun at
the AfterHours Reception, pickin’ & grinnin’ at the
Wildhorse Saloon event, or mingling at the
Conference Social at the Country Music Hall of
Fame.

Visit the conference website for all registration
and conference information:

Advertising Coordinator
Pam Pierce

Design & Production
Kimberli Lasyone, PHR
Keith Thomas, JD

Webmaster
Ronny Scholz
SHRM-MEMPHIS
P.O. Box 770988
Memphis, TN 38177-0988
www.shrm-memphis.org
Copyright © 2005 SHRM-Memphis — All Rights Reserved
The opinions offered by the various contributors are provided as
general information and are not intended to be a substitute for
legal or professional advice, nor are they specifically endorsed
by SHRM-Memphis

Suggestions/comments are welcomed and may be e-mailed
directly to the Editor by clicking on her name above.

Membership Meetings

www.mtshrm.org/2005_index.htm
May 17, 2005  ”Project Management Skills For
Successful Outsourcing” by Kathy Mosgrove, P. Eng.,
PMP,President, HRPM Consulting, Kanata, On
tario,Canada

Let SHRM Work For You
SHRMStore – www.shrm.org/shrmstore
Stay current in the profession! To keep you
informed of the latest in human resource
management, SHRM offers a variety of publications that
are essential for your HR library. You can order our
print catalog or shop online. SHRM members are
entitled to discounts on books and other products
ordered from SHRMStore.
Visit www.shrm.org/research to increase your
knowledge and earn professional recognition when
reviewing and sharing highly acclaimed information
relating to workplace forecasts and trends, HR strategic
planning, HR department benchmarks, and annual
surveys on numerous topics.

June 21, 2005  “How Employers Support Their
National Guard And Reservists” by Norm Naylor  TN
State Representative ESGR
July 19, 2004  “Federal Legislative Concerns For HR”
by Mike Aiken  SHRM National Staff Representative
August 16, 2005  “Whine And Cheese”

For a complete listing and details of upcoming meet
ings and events, please visit www.shrmmemphis.org/
meetings.php. Please use the online reservation form
to reserve your seat, and you may also make your
payment(s) online. We hope to see you at the next
event!

